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Gossellnk Telephone: (512) 322-5800
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Lloyd 816 Congress Avenue, Suite 1900

Mr. Castleberry’s Direct Line: (512) 322-5856
Email: beastleberry@lglawfirm.com

April 19, 2010

Via E-Filing

and Hand Delivery

Ms. LaDonna Castafiuela

Chief Clerk (MC 105)

Texas Commission on Environmental Quality
Bldg. F, Room 4301

Austin, Texas 78711-3087

Re:  In the Matter of the Application by Brazos River Authority for Water
Rights Permit No. WRPERM 5851; TCEQ Docket No. 2005-1490-WR

Dear Ms. Castafiuela:
Enclosed for filing please find an original and eight (8) copies of Protestant Texas
Westmoreland Coal Company’s Reply to Response to Hearing Request. Please have one copy

file stamped and returned via our courier.

If you have any questions regarding this matter, please feel free to contact me.

JRM/jdg

ENCLOSURES
1105444

cc: Service List
Mr. Denny Kingsley
Mr. Mike Altavilla
Mr. David Dunn

Lloyd Gosselink Rochelle & Townsend, P.C.



TCEQ DOCKET NO. 2005-1490-WR

APPLICATION BY BRAZOS § BEFORE THE TEXAS COMMISSION
§
RIVER AUTHORITY FOR WATER § ON
§
RIGHTS PERMIT NO. WRPERM 5851 § ENVIRONMENTAL QUALITY

REQUESTOR'S REPLY TO RESPONSE TO HEARING REQUEST

TO THE HONORABLE COMMISSIONERS:

TEXAS WESTMORELAND COAL COMPANY (“TWCC”), requestor in the above-
referenced matter, files this Reply to the Executive Director’s, Applicant’s and OPIC’s
Responses to Hearing Requests and would respectfully show the Commissioners of the Texas
Commission on Environmental Quality (the “Commission”) the following:

I. BACKGROUND

The Brazos River Authority (“BRA”) filed an application with the Commission on June
25, 2004, The application was deemed administratively complete on October 15, 2004 and notice
was issued on May 13, 2005. On May 25, 2005, TWCC filed a comment to the application. On
June 10, 2005, TWCC filed a formal request for contested case hearing with the Commission.
On June 13, 2005, the comment period ended. Technical review of the application was
completed on December 1, 2008. A draft permit was prepared on December 1, 2008 and filed
with the Office of the Chief Clerk. A revised draft permit was prepared and filed with the Office
of the Chief Clerk on February 11, 2010.

In accordance with 30 TEX. ADMIN. CODE §55.209(g), TWCC, as requestor, files this
Reply to the responses to the hearing request filed by BRA, the ED and OPIC and requests that

the Commission grant the hearing request for the reasons set forth below.



II. REPLY TO RESPONSES TO HEARING REQUEST
In compliance with 30 TEX. ADMIN. CODE §§ 55.201(c) and (d) of the Commission’s rules,
TWCC filed a timely hearing request in writing that was based upon issues raised in public
comments during the public comment period that were not later withdrawn and included relevant
contact information. BRA, the ED and OPIC all agree that TWCC’s hearing request
substantially complies with these requirements, and that TWCC holds water rights in the basin,
including pending applications for additional water rights, and should be recognized as an
affected person for purposes of requesting a contested case hearing on the Permit. Thus, TWCC
respectfully requests that the Commission accept the recommendations of BRA, the ED and
OPIC, and grant TWCC party status as this matter is referred to SOAH for a contested case
hearing. In the interim, TWCC will continue to work with BRA to resolve its concerns regarding
the Permit.
III. PRAYER FOR RELIEF
For the reasons set forth herein, TWCC respectfully requests that the Commission grant
TWCC’s contested case hearing request and refer this matter to SOAH for a contested case
hearing.
Respectfully submitted,
LLOYD GOSSELINK
ROCHELLE & TOWNSEND, P.C.

816 Congress Ave., Suite 1900
Austin, Texas|78701

(512) 322-581
(512) 472- K

BRAD B.CASTLEBERRY

State Bar No. 36339
ATTORNEYS FOR TEXAS
WESTMORELAND COAL COMPANY

By:
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CERTIFICATE OF SERVICE
I hereby certify that on this the 19th day of April, 2010, a true and correct copy of the

foregoing was sent via first-class mail, electronic mail, facsimile, or hand-delivery to the
following persons:

%

Brad B. Castleb
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MAILING LIST
BRAZOS RIVER AUTHORITY
DOCKET NO. 2005-1490-WR; WRPERM 5851

FOR THE APPLICANT:;
Mr, Douglas G. Caroom

Bickerstaff, Heath, Delgado, Acosta LLP
3711 S. Mopac Expressway, Building 1
Austin, TX 78746-8015

Tel: (512) 472-8021

Fax: (512) 320-5638

FOR EXE D OR:
Robin Smith, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-0600
Fax: (512) 239-0606

Ron Ellis, Technical Staff

Texas Commission on Environmental
Quality

Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1282

Fax: (512) 239-4770

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas J. Coy, Ir., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363
_Fax: (512) 239-6377

FOR OFFICE OF PUBLIC ASSISTANCE:

Ms. Bridget Bohac, Director

Texas Commission on Environmental
Quality

Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION;

Mr. Kyle Lucas

Texas Commission on Environmental
Quality

Alternative Dispute Resolution, MC-222
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010°

Fax: (512) 239-4015

FOR THE CHIEF CLERK:
Ms, LaDonna Castafiuela

Texas Commission on Environmental
Quality '

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTER(S):
Perry & Margie Adams

P.O. Box 400
Nemo, Texas 76070-0400

Lawrence L. Bellati
Andrews Kurth, LLP

600 Travis St. Ste. 4200
Houston, Texas 770023009

George E. Bingham
2191 Highway 2247
Comanche, Texas 76442-4316

Jack Weldon Bridges
P.O. Box 7233
Gen Rose, Texas 76043-7233

Christopher Brown .
National Wildlife Federation

44 East Ave. Ste. 200

Austin, Texas 78701-4385



Catherine Callaway

Regional General Counsel
NRG Energy, Inc.

1301 McKinney St. Ste. 2300
Houston, Texas 77010-3031

Ben Carmine

NRG Texas Power, LLC
1301 McKinney St. Ste. 2300
Houston, Texas 77010-303 ]

Rick & Christie Clark
2776 County Road 312
Glen Rose, Texas 76043-6061

Alva Cox

City of Granbury

116 W. Bridge St.
Granbury, Texas 76048-2160

Leonard H. Dougal

Jackson Walker LLP

100 Congress Ave., Ste. 1100
Austin, Texas 78701-4072

Maurice & Ginger English
P.O. Box 2280
Glen Rose, Texas 76043-2280

Adam Eyres, President

Rhino Ridge Outfitters, Inc.
P.O. Box 2027

Glen Rose, Texas 76043-2027

Dorothy Gibbs
P.O. Box 636
Glen Rose, Texas 76043-0636

Richard L. Giesecke
3205 Cornell Ave.
Dallas, Texas 75205-2933

John Graves
P.O. Box 667
Glen Rose, Texas 76043-0667

Philip S. Haag

Winstead Sechrest & Minick
401 Congress Ave. Ste. 2100
Austin, Texas 78701-3798

Bridges Hague
P.O. Box 2857
Glen Rose, Texas 76043-2857

James R. & Melodie Isham
P.O. Box 84
Rainbow, Texas 76077-0084

Glenn Jarvis

Law Offices of Glen Jarvis
1801 S. 2™ St. Ste. 550
McAllen, Texas 78503-1353

Jean F. King
P.O. Box 2367
Glen Rose, Texas 76043-2367

R. Kip Lewis
1102 Martin Ave.

Round Rock, Texas 78681-7324

Mary Lee Lilly
P.O. Box 2857
Glen Rose, Texas 76043-2857

Richard Lowerre

Lowerre Frederick Perales Allmon

Rockwell
707 Rio Grande St. Ste. 200
Austin, Texas 78701-2719

Jim Mathews

Mathews & Freeland LLP
P.O. Box 1568

Austin, Texas 78767-1568

Donald McArthur, Vice President

Texas Genco [I LP
12301 Kurland Dr.
Houston, Texas 77034-4812

Robin A. Melvin

Graves Dougherty Hearon & Moody

P.O. Box 98
Austin, Texas 78767-0098

Richard L. Muller, Jr.

3200 Southwest Freeway, Ste. 2600

Houston, Texas 77027-7537

&



Raymond & Debra Pitts
3030 County Road 312
Rainbow, Texas 76077-2904

Martin C. Rochelle

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Andrew L. Strong

Pillsbury Winthrop Shaw Pittman LLP
909 Fannin St. 22" Floor

Houston, Texas 77010-1014

Jerry Swink
P.O. Box 69
Rainbow, Texas 76077-0069

Scott & Linna Trees
2932 County Road 312
Glen Rose, Texas 76043-6060

H. Jane Vaughn
12200 Mitchell Bend Ct.
Granbury, Texas 76048-9600

Fred. B. Werkenthin, Jr.

Booth Ahrens & Werkenthin PC
515 Congress Ave. Ste. 1515
Austin, Texas 78701-3504

Lawrence Wilson

Brazos Old Fields

P.O. Box 473

Nemo, Texas 76070-0473

Lawrence Wilson
P.O. Box 473
Nemo, Texas 76070-0473

WITHDRAWAL OF REQUEST(S):

Richard L. Adams
1445 Ross Ave, Ste. 3700
Dallas, Texas 75202-2711

Brad B. Castleberry

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Don Clevenger
1601 Bryan St. 6" Floor
Dallas, Texas 75201-3430

L. Elizabeth Gunter
400 W. 15™ St. Ste. 1520
Austin, Texas 78701-1600

John Howard

Vinson & Elkins LLP
2801 Via Fortuna Ste. 100
Austin, Texas 78746-7567

David J. Klein

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Earl Medlin
P.0O. Box 387
Mineral Wells, Texas 76068-0387

Steve Morton

Moltz Morton O'Toole LLC
106 E. 6" St. Ste. 700

The Littlefield Bldg.

Austin, Texas 78701-3659

John Ritchie
P.O. Box 98
Mineral Wells, Texas 76068-0098

INTERESTED PERSON(S):

Carolyn Ahrens

Booth Ahrens & Werkenthin PC
515 Congress Ave. Ste. 1515
Austin, Texas 78701-3504

Paul Bork

Federal Communications Commission
1790 Building .

Midland, M1 48674-0001

Justin Bower
111 Gillingham Ln.
Sugar Land, Texas 77478-3150

Justin Bower

City of Sugar Land

P.O.Box 110

Sugar Land, Texas 77487-0110



H. Bridges, IlI
P.O. Box 7233
Glen Rose, Texas 76043-7233

Molly Cagle

Vinson & Elkins LL.P
2801 Via Fortuna Ste. 100
Austin, Texas 78746-7567

Jack Cathey
P.O. Box 420
Nemo. Texas 76070-0420

John Fainter
1005 Congress Ave. Ste. 600
Austin, Texas 78701-2463

Willie Gavranovic
5713 County Road 156
Wharton, Texas 77488-5362

Jo Ann Howard
P.O. Box 160130
Austin, Texas 78716-0130

Bob Huddleston
1133 N. Texas St.
De Leon, Texas 76444-1109

Dan Kowalski

Walnut Creek Mining Co.
P.O.Box H

Bremond, Texas 76629-0318

Pat Kultgen
1503 Fair Haven Cove
College Station, Texas 77845

Wesley D. Lloyd

Naman Howell Smith & Lee LLP
P.O. Box 1470

Waco, Texas 76703-1470

Ted Long

NRG Texas Power, LLC
1301 McKinney St. Ste. 2300
Houston, Texas 77010-3035

Daniel Meadows
P.O. Box 7000
Bryan, Texas 77805-7000

Stuart Henry

Henry & Poplin

819% W. 11" St

Austin, Texas 78701-2009

Janet L. Saltsgiver
519 Woodrow Ave.
Fort Worth, Texas 76105-1335

Terry Slade
3401A Dolphin Dr.
Austin, Texas 78704-6030

Stephen Smith, Executive Director
TMRA

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Wilson Snyder
6801 Sanger Ave. Ste. 2500
Waco, Texas 76710-7826

Joel Trouart
P.O.Box 915
Jewett, Texas 75846-0915

Joe Trungale
2006 Ann Arbor Ave.
Austin, Texas 78704-3232

Ben Valdez, Jr.

Green's Furniture Co.

606 Indiana Ave.

Wichita Falls, Texas 76301-2502

W.C. Walker
5026 Bellaire Dr. South
Fort Worth, Texas 76109-3107

Nancy Stackhouse Wilson
4500 Roland Ave. 303
Dallas, Texas 75219-1640

Robert Istre, General Manager
Guif Coast Water Authority
3630 Highway 1765

Texas City, Texas 77591



